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unquestionably it must appear that any 
outside communication with the jury, in 
order to vitiate the verdict, was natu- 
rally and reasonably calculated to have 
some effect upon the verdict. Mere ba- 
dinage would not vitiate a verdict : Peo- 
ple v. Boggs, 20 Calif. 432. But see 
State v. Andrews, 29 Conn. 100. Any 
subterfuge resorted to by the jury will 
vitiate the verdict, as making a sworn 
agreement and sealing it up, in order to 
separate and then reconsidering when 
they come together again : Short v. 
West, 30 Ind. 367. 

It seems well settled, that where the 
jury are allowed to have intoxicating 
liquors in their room for the common 
use of the jurors, the verdict will be 
set aside : Ryan v. Harrow, 27 Iowa 
494. But we could not recommend 
anything like extreme self-denial, to be 
inflicted upon a jury, in order to induce 
an agreement. It will naturally pro- 
duce the opposite effect. Our own ex- 
perience has established, beyond all 
question, that, where the jury are al- 
lowed food and sleep at the public ex- 



pense, while kept together, as nearly as 
practicable, the same as if not impan- 
nelled, the money is wisely expended, 
and they may thus be kept in good mood 
for an agreement, and will more 
commonly come to a satisfactory agree- 
ment, after being kept out, sometimes, 
even for two days or more ; but if made 
unhappy by severity at the hands of 
the court, in ever so short a time, there 
is not the least benefit in keeping them 
together, another moment, with any 
view to obtain a verdict. The judge who 
believes he can drive a jury to agree, 
will find himself laboring under a very 
serious mistake. It is one of the most 
important and difficult offices of the 
judge to be able to maintain the patience 
and good nature of the jury until they do 
agree. There is no one mode in which 
the administration of justice suffers more 
serious detriment, than in dismissing 
juries because they think they will not 
be able to agree. We think it should 
never be done unless from the clearest 
necessity. I. F. R. 



Supreme Court of Vermont 

JOHNSON v. TOWN OF WARBURGH. 

One travelling upon the Sabbath, without excuse, cannot maintain an action 
against the town for any damage he may suffer, through defects in its highways. 

Case for injuries received while travelling on a highway within 
the defendant town. The facts sufficiently appear in the opinion of 

Ross, J. — The necessity which will excuse one for travelling on 
the Sabbath must be a real and not a fancied necessity. The 
statute reads : " No person shall travel on the Sabbath or first day 
of the week, except from necessity or charity:" Gen. St. ch. 
93, sect. 3. It is not an honest belief that a necessity exists, but 
the actual existence of the necessity, which renders travelling on the 
Sabbath lawful. 

The jury, under proper instructions, have found, that the travel- 
ling of the plaintiff on the occasion when he received his injury 
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was not from necessity, and therefore unlawful. They have also 
found, that he has suffered damage from injuries received by rea- 
son of the insufficiency of a highway which it was the duty of the 
town to keep in good and sufficient repair. On this verdict the 
defendant moved for judgment in its favor, which the court below 
pro forma overruled and rendered judgment for the plaintiff against 
the exception of the defendants. Thus the question is distinctly 
presented for decision, whether a town is liable for damages sus- 
tained through the insufficiency of a highway which it is legally 
bound to keep in repair, to one who is unlawfully travelling on 
such highway or travelling on the Sabbath without a legal excuse. 
The question is not whether the plaintiff is barred from recovering 
damages, which he would otherwise be entitled to recover, because 
he was at the time he received the injury committing an unlawful 
act, or travelling at an unlawful rate of speed, but, whether the 
town was under a legal duty to furnish him a safe highway to 
travel over, when at that precise time he was forbidden by law to 
travel over the highway ? 

This precise question is now for the first time presented to this 
court for decision. In Abbott v. Walcott, 38 Vt. 666, a question 
somewhat analogous was decided. The plaintiff in that case was 
injured from the springing of a bridge while he was trotting his 
horse upon it. The bridge was of such construction that, by law, 
the plaintiff was forbidden to drive faster than a walk thereon. 
The plaintiff might lawfully travel on the bridge, but not at the 
rate of speed he used. It was held, he could not recover. The 
decision is put upon two grounds. First, that the plaintiff's illegal 
act in driving faster than a walk must have contributed to the 
springing of the bridge, and so contributed to the happening of the 
accident which caused the injury. Second, if this was not so, that 
inasmuch as it was conceded that " the bridge was good and suffi- 
cient except in the matter of its springing when driven upon on 
the trot," and as the plaintiff had no right to use it in that manner, 
the town was under no legal obligation to provide a bridge for 
such use ; in other words, that the town had fully discharged its 
duty towards the plaintiff, in that it had provided as good a bridge 
as the law required, and that the accident happened, and the in- 
jury was occasioned, by the unlawful act of the plaintiff, or of one 
Carlysle who was at the time also trotting his horse on the bridge, 
and not from any failure of the town to discharge its duty in the 
premises. 
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The question at bar has arisen in other states, but the courts 
of those states have not been so fortunate as to arrive at the 
same solution of it. The courts of Massachusetts and Maine have 
repeatedly decided that a plaintiff could not recover under such 
circumstances : Jones v. Andover, 10 Allen 18 ; Bosworth v. 
Swanzey, 10 Mete. 353 ; Hinckley v. Penobscot, 42 Me. 89 ; Bry- 
ant v. Biddeford, 59 Me. 193. In some of the other states, it has 
been held that the fact that the plaintiff was travelling on the 
Sabbath in violation of law, did not relieve the town from its lia- 
bility for damages sustained through the insufficiency of its high- 
way. So far as I have had access to such decisions, they assume 
that the town was liable to the plaintiff for the insufficiency of its 
highway, and proceed to consider whether the unlawful act of the 
plaintiff relieved the town from such liability. Sutton v. Wanno- 
tosa, 29 Wis. 21, is one of the latest decided cases of this kind, 
and one on which the plaintiff especially relies. It therefore 
demands some consideration. In the opinion which was delivered 
by C. J. Dixon, very many of the cases are reviewed. It as- 
sumes that the decision of the cases against the right of the plain- 
tiff to recover, rests either upon the ground that the plaintiff's 
illegal act of travelling on the Sabbath contributed to the happen- 
ing of the accident, and for that reason deprived him of the right 
of recovery, or, that the fact, that he was engaged in an unlawful 
act at the time he received the injury, bars his right of action. 
Both of these grounds are combated earnestly, and I think suc- 
cessfully. 

It is difficult to maintain that the traveller's illegal act, in such 
cases, contributed to the happening of the accident. . The insuffi- 
ciency of the highway remaining the same, and the traveller being 
at the place of the insufficiency under the same circumstances, on 
any other day of the week, the same accident and injury would 
have befallen him. A contributory cause is one which under the 
same circumstances would always be an element aiding in the 
production of the accident. The fact that the traveller is unlaw- 
fully at the place of the accident does not contribute to the over- 
turn of his carriage, or to the production of the accident. The 
same forces and causes would have overturned the carriage or 
caused the accident as well on a week-day as on the Sabbath, as 
well when the traveller was lawfully at the place of the accident 
as when unlawfully there. It is sometimes asserted that if the 



550 JOHNSON v. TOWN OF WARBURGH. 

injured party had not been unlawfully travelling he would not 
have been at the place of insufficiency and would not have re- 
ceived the injury. The same is true of all injuries on highways. 
The injured person must be present at the place of the accident in 
order to receive the injury, whether he is lawfully or unlawfully 
there, when there. The same causes and forces produce the acci- 
dent in the one as in the other case ; and the fact that the injured 
one is present unlawfully is not a factor which contributes to the 
happening of the accident. Hence the decisions against the trav- 
eller's right of recovery must rest upon some other basis, than 
that his unlawful act, or travelling unlawfully, was a contributory 
cause to the happening of the accident within the legal meaning 
ordinarily attached to those words. 

Neither, as I think, can the fact that the party receiving the 
injury was at the time of the injury engaged in an unlawful act, 
deprive him of the right of recovery. If the plaintiff, at the time 
of the injury, had been profaning the name of the Deity, he would 
have been engaged in an unlawful act : but no one would hold 
that such an act would bar him from recovering of the town if it 
were otherwise liable for the injury sustained. The town could 
not relieve itself from the consequences of its own wrong or ne- 
glect by alleging the illegal act of the plaintiff. Punishments are 
provided for all unlawful acts, but their administration is not com- 
mitted to the discretion of towns ; neither has a town the right to 
add to the prescribed penalty the injuries resulting from its own 
wrongful act or neglect. The travelling by the plaintiff without 
excuse on the Sabbath was not an offence against the town, and 
it cannot excuse its wrong done to him, if wrong it be, by recrimi- 
nation. The allegation of a wrong done by a plaintiff to a third 
party never furnished a defendant a good legal answer for a wrong 
done by himself to that plaintiff. Several of the cases cited by 
the plaintiff sustain and illustrate this proposition. There may be 
cases in which a party injured through the insufficiency of a high- 
way while engaged in an unlawful act, could not recover, and in 
which the unlawful act would be the remote cause of his inability 
to recover. It may be questionable whether a criminal party, 
like a thief, robber or kidnapper, who should be injured while 
using a highway in transporting and securing the fruits of his 
crime, could recover for such injuries (though occasioned by the 
insufficiency of the highway) of the town ordinarily responsible 
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for such insufficiency. In all such cases, I apprehend, his unlaw- 
ful act would not bar the criminal party from sustaining an action 
which had once attached against the town, but that no such right 
of action would arise, because the town would be under no obliga- 
tion to furnish him a safe highway for any such purpose. I think 
it is quite clear that the decisions against the right of the plaintiff 
to recover in such cases, if sustainable, must rest upon some other 
ground. While I am quite ready to yield my assent to the rea- 
soning of the learned judge who delivered the opinion in the case 
last cited, I am not so well satisfied that the opinion meets the real 
point raised for decision. As heretofore remarked, the question 
is not, Is the plaintiff barred from recovering for injuries sustained 
through the insufficiency of a highway, and which he would other- 
wise be entitled to recover, because he was at the time he received 
the injuries engaged in an unlawful act? but, Was the town under 
a legal liability to furnish him a safe highway to travel on, at a 
time when he was, by law, forbidden to travel on it ? The liability 
of towns for the sufficiency of their highways is wholly imposed by 
statute. The right of the traveller to recover for injuries sus- 
tained through such insufficiency is also conferred by statute. No 
such liability or right existed at common law. The duty and 
liability of towns in regard to their highways are due only to 
travellers, to that class who have the right to pass and repass 
thereon, and continue only so long as they are in the exercise 
of that right. When one ceases to use a highway for the pur- 
pose of passing and repassing thereon, the duty and liability 
of the town toward him in regard thereto cease. This has been 
repeatedly decided : Spencer v. City of Salem, 3 Allen 374 ; 
Richards v. Enfield, 13 Gray 344 ; Blodgett v. City of Boston, 
8 Allen 237 ; Stimsonv. Gardiner, 42 Me. 248 ; Orcutt v. Bridge 
Co., 53 Me. 500; Baxter v. Winooski Turnpike Co., 22 Vt. 124; 
Abbott v. Walcott, 38 Vt. 666 ; Sykes v. Pawlet, 43 Vt. 446 ; 
Hay ward v. Rutland, unreported. 

We do not think any good lawyer would contend that a town 
would be liable for damages sustained through the insufficiency of 
one of its highways, by a circus performer who might chance to 
pitch his tent and establish his ring on the highway, and who 
should happen to be injured while performing his feats of horse- 
manship or of lofty tumbling. In such a case the town would 
not be liable, because it would not be under any legal duty to pro- 
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vide him a highway for any such purpose. Many cases might be 
supposed in which the town would not be liable to one injured 
through the insufficiency of one of its highways, because the one 
receiving the injury would not be using it for a purpose contem- 
plated by the statute, and hence the town would be under no duty 
toward him. As a town is liable for such injuries only by force 
of the statute, its liability must be limited to those cases in which 
the statute has imposed the duty upon it to provide a safe high- 
way for the injured party in the particular use to which he was, 
when injured, putting it. It is competent for the legislature when 
creating this duty and liability, or subsequently, to prescribe the 
limitations thereof. It may be limited to a particular class of in- 
dividuals or to special occasions. Is it reasonable to suppose that 
the statute was intended to impose this duty and liability in behalf 
of a person who was forbidden to use all highways for the pur- 
poses of travel, and at a time when he was so forbidden to use 
them ? Can he be a traveller within the purview of the statute, 
who is forbidden to travel ? The question is its own answer. The 
statute imposing this duty and burden was first enacted March 3d 
1797 : Tolman's Compilation of St., vol. 1, 452, sec. 13. The 
same has continued in force, with some immaterial modifications so 
far as regards this question, to the present time. On the same 
March 3d 1797, was enacted the statute against travelling on the 
Sabbath, not exactly in its present form but in substance the 
same : Tolman's Compilation, vol. 1, c. 27, §§ 1 and 6. Thus at 
the same time the duty was imposed upon towns to provide safe 
highways, and they were rendered liable for injuries sustained 
through the insufficiencies of such highways, all persons were for- 
bidden to use them on the Sabbath, except for certain purposes. 
The statute limiting their use furnishes the measure of the duty 
and liability imposed. In other words, the duty and liability im- 
posed are co-extensive with the purposes for which persons can 
legitimately use the highways, and no greater. A statute which 
forbids the use of highways for certain purposes, or on certain days, 
or in a certain manner, would limit the duty and liability of towns 
in regard thereto. The statute has limited the amount of load 
one may carry on a highway to 10,000 pounds. He who attempts 
to draw a greater load, does it at his own risk, because when he 
puts himself in such a position, the town owes him no duty and is 
under no liability for injuries received through the insufficiency 
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of its highways. The plaintiff, when injured, was forbidden by 
law to use the highway, and by reason thereof the defendant town 
owed him no duty to provide him any kind of a highway, and there- 
fore was under no liability for any insufficiency in any highway. 
So far as the town was concerned, he had no business to beat that 
place, at that time, and hence he was there at his own risk. If 
he has sustained damages they fall upon himself and not upon the 
town, because the statute has not made the town liable for them. 
The judgment of the County Court is reversed, and judgment is 
rendered for the defendant to recover its costs. 



This case presents no inconsiderable 
difficulty, and at first view there cer- 
tainly are many decisions which look 
as if this decision should have been the 
other way. The English statute 29 Ch. 
II. requires that "no tradesman, arti- 
ficer, workman, laborer or other person 
whatsoever, shall do or exercise any 
worldly labor, business or work of their 
ordinary callings, upon the Lord's day 
(works of charity and necessity only 
excepted)," and the English courts have 
decided that work which is not done in 
the exercise of one's ordinary calling, 
although of a secular character, is not 
within the statute : Durij v. Defontain, 
1 Taunt. 131 ; Scarfe v. Morgan, 4 M. 
& W. 270 ; Bigbee v. Levi, 1 Car. & P. 
180. In New Hampshire it has been 
decided that a person travelling on Sun- 
day may recover, if injured by a fault 
in the road which the town was bound 
to repair: Dutton v. Weare, 17 N. H. 
34. But the New Hampshire statute 
contains a provision that no one shall 
labor or recreate on Sunday to the an- 
noyance of other persons. The United 
States Supreme Court have decided that, 
where a railroad company employed 
contractors to build a bridge, and for that 
purpose drove piles in a river, and owing 
to the abandonment of the contract, 
the piles were left in the river, in such 
a condition as to injure a vessel, when 
sailing on her course, the railroad com- 
pany were responsible for the injury ; 
and that the vessel so injured wasprose- 

Vol. XXIII 70 



cuting her voyage on Sunday is no 
defence for the railroad company : 
Phila., 4c, R. Co. v. Phila. &c, Tow- 
boat Co., 23 How. 209. And in the 
course of his opinion Mr. Justice Grier 
remarks : " It is true that cases may be 
found in the state of Massachusetts 
(see Bosworth v. Swansey, 10 Met. 363, 
and Gregg v. Wyman, 4 Cush. 322), 
which on a superficial view might seem 
to favor this doctrine of set-off in cases 
of tort. But those decisions depend on 
the peculiar legislation and customs of 
that state, more than on any principles 
of justice or law." And in another 
part of his opinion, Mr. Justice Grier 
refers to Mohney v. Cook, 26 Penn. St. 
342, in the conclusion of which he con- 
curs, and in that case Mr. Justice 
Lowrie lays down the law, that a pri- 
vate individual or corporation is liable 
to a person travelling on Sunday, if 
such person is injured by an obstruction 
which the defendants have placed in the 
highway, on the ground that " it would 
work a very doubtful assistance to mo- 
rality if we should allow one offender 
against the law, to the injury of an- 
other, to set off that he too is a public 
offender;" and the same principle is laid 
down in Elchberry v. Levielle, 2 Hilton 
(N. Y.) 40. 

But Mr. Justice Lowrie remarks, 
extrajudicially indeed, that the case 
may be different when the state or any 
of its subdivisions is the defendant. In 
the principal case the question is pre- 
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sen ted in a somewhat different aspect. 
And the cases do not seem altogether 
consonant with each other, as to how 
far one travelling the highway in viola- 
tion of some statute is thereby barred 
of all remedy for injury through defects 
in the road. It has been held that the 
violation of statutes directing which 
side of the road one must take, as that 
in passing another team one must turn 
to the right, or a statute directing the 
rate of speed, as that one must not drive 
faster than six miles an hour, where the 
violation of the statute does not injure 
another person, or contribute to the 
injury received by the plaintiff, will not 
preclude his recovery for an injury 
through defect of the highway : Baker 
v. City of Portland, 10 Am. Law Reg. 
N. S. 559, 563, where this general 
question is considerably discussed : Gale 
v. Lisbon, 52 N. H. 174. We have 
already mentioned that it has been de- 
cided in New Hampshire that the Sun- 
day law is of this character. But the 
Massachusetts courts have decided that 
a violation of the Sunday law is such a 
breach of faith towards the state, that 
the offender cannot come to her courts 
to obtain reparation for the injury re- 
ceived during the time he was commit- 
ting the offence : Bosworth v. Swansey, 
10 Mete. 363. The statute prohibiting 



travelling on Sunday in Massachusetts 
is identical with the one in Vermont, 
and is made more sweeping than in other 
states, and will bear the construction 
which the Massachusetts courts have put 
upon it. And the decision in this case 
follows their construction. But as the 
Massachusetts courts have in Hall v. 
Corcoran, 107 Mass. 251, receded from 
the ground taken in Way v. Foster, 1 
Allen 408, and in Gregg v. Wyman, 4 
Cush. 322, that no action will lie for 
an injury to a horse from immoderate 
driving if he has been intrusted to the 
defendant to be driven in violation of 
the Sunday law, it is possible that they 
may modify still farther the effect of 
this statute. But, at present, the effect 
of the extreme view taken of the Sunday 
law, by the Massachusetts courts and 
others following in their wake, seems 
to be, to render all violators of that 
law, for the time being, virtual outlaws, 
as to all injuries they may happen to 
suffer, through the illegal conduct of 
others, whether by way of omission or 
commission. It seems to be applying 
the rules of equity to those who com- 
plain of the illegal conduct of others, 
that he who would have equity must 
first do equity, or that he who would 
thrive by the law must first be sure to 
live by it. L. C. R. 



Supreme Court of New Jersey. 

ABRAHAM D. SALMON v. THE DELAWARE, LACKAWANNA & 
WESTERN RAILROAD COMPANY. 

A railroad company is bound to keep its track and contiguous land clear of ma- 
terials likely to be ignited from sparks issuing from its locomotive properly con- 
structed and driven. 

A person owning land contiguous to a railway is not obliged to keep the leaves 
falling from his trees, from being carried, by the wind, to such railway, nor to 
keep his lands clear of leaves and combustible matter : nor on failure to perform 
such acts does he become contributory to the production of a fire originating in 
the carelessness, on its own land, of the railroad company. 

Action for damages caused by a fire occasioned by sparks from 
a locomotive of the defendant. 



